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alga (r4ta) rrq4Ra
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Tf Arising out of 010 No. CGST-Vl/Ref-12/Aura/AC/DAP/2021-22~: 27.01.2022 passed by
Assistant Commissioner, CGST, Division VI, Ahmedabad South

3ll.Jlci-lcbttl cfTT ~ ~ -qa-r Name & Address

Appellant

Mis Aura Business Venture LLP
1st Floor, Akshay Building,
B/H. Vadilal House, 53, Shrimali Society,
Navrangpura, Ahmedabad - 380009

al arfh ga 3r@a an2z sriats 3rjra cJffilT -g 'ffi as za 3m?at uf zqenfenf f
aT; mg er 37f@rant at 3fCfrc;r <:rr g=+terr 3rhea9d mar & I .

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0 ~ '{Neb I"< cBT :fRTa=roT~

Revision application to Government of India:

(«) ht1 n<a zyen 3rf@fa, 1994 cBl" tTRT 3rat Rt au; ng +ii a GJ"R #~ tTRT cBl'
~-tfm cfi ~~ Y-<'1cb cfi 3Rrm yrervt 3mar 3ref) fa, 4Nd I?ql&, fcrffi li?llci-lll, ~
fcG:rrr, at if5ra, la tua, viaf, { fact : 110001 cBl' cBl" fl~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect Jf the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ 1=fTcYI" cBl" 6TR # rdsra wet g4far fa#t quern u 3rn arr # <TI
fa#Rtarrai oerm a a umra z mf , a fan8 osrn zn Tuer a a fh#t
cb1-<xs11~ # <:rr ~ ·f!U-§PII-< -q ·m .1=fTcYI" an 4Rau ah tr ge &tl

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
,ao er factory or from one warehouse to another during the c:::iurse of processing of the goods in a

, l:i • use or in storage whether in a factory or in a warehouse. .
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'lfl«f cfi ~ ~~ ?:ff ro-r ~ f.:llllRkf ~ "Cfx m T-fRYf cfi fcjf.:14-11°1 ~ gqzrrrr zca ea
i:nc;r -crx 0~ 1 c; fen a fde #a ivit 'lfl«fare fa#t r; ur var R ll1faa t 1

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

3:rf2ti:r '3~1i:;rt cBT '3~1i:;rt ~ cf) :fTdA fg it st afee mu #t { ? oil ha on?zr
\JIT ~ tlRT ~ A"ll1i cf) :icilRlcb ~' ~ cf) m 1:ffWl" m ~ "Cfx m me'\ ~ fclm
3rfefm (i.2) 1998 tlRT 109 m~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise .duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ '3~1i:;rt ~ (3NR1) !rlll½lcJC'i'\ 2001 cf) A"ll1i 9 cB" 3WRf PciAFcfi:c w:f'5f ~ ~-8 ~
at 4feat i, hfa arr # uR arr hf f2ii "frrf .,m cfi i\'1a-<irc1-~ ~ 3NR1
3mt at atl ,Reji a mt Ufa an4ea fqu Gr afe;[ vrr arar z.rn gfhf
cFi 3faTra" t1m 35-~ ~ AtTTfta" 1:B1" cFi 'l_fTciFf a raga re1 €tn-6 arr # 4fr 4ft zit
afeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as pres.cribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rf@Ga 3ma vm; uei via a va ala q] u '3W "cf>li m-a1" ~ 200/--cffm
'Tfci'A c#r urg 3it uzi iaraa vaasnar st at 1000/- c#r -ctm 'l_fTciFf c#r ~ 1

The revision application shall be accompanied by a fee of Rs.200,- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#ta gyca, b4; sqraa zyc«a vi taa 3r4la nf@aw a uf3rf
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 411 €TI< zca 3rfefzu, 1944 c#r t1m 35-m/35-~ cf) 3wfa"=-

under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

("en) 0ctcifcrlftia qRv9c; 2 (1) en ~ ~~ cFim c#r 3rat, 3r4hat a me # 4tar zree,
at; Gara zrca vi araz an4l#tu +nrqfeaw (Rec) at uf?a @#tu gf3al, 3rsizralq
if 2ndmill, <S!gJ-llcil 'J-fc!rf , '3-RRcff, VRt-1~.-JIJI(, 0i(5J--l~lisll~-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
/,~;;;;-::-2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

,,ro c:~~ ,_, :.,~. r than as mentioned in para-2(i) (a) above.
-1s:,<"~_: ·1· '~:/..;,;.,,se/ 3. a7ia ±:: [+C8s

~->-:_, ,. .:·· ,-;,.f."' -"¥
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The appeal to the Appellate ·Tribunal shall~ be 1;tiled in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place. where the bench of
the Tribunal is situated.

(3) zfe gu oner i no{ orsii an r4gr ±hr & area ea sitar fa cBT :f@R
sqfa a fan ut af; z« aa a st'g; ft fa fear uat arfaa frg
qentfenfa 3yq8)a qrznf@raw1 at ya 3r4ta u a4tual at ya 3ma4a fur urar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be

. paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ..-,!_jll!IC'ill ~~ 1970 (l~ cBI"~-1 if fefffRa fag 3gar sad
3m4ca zn pear qenRerfa Rsfu qf@alt am?gr r@ta 6 ya wfu ~.6.5o trfr
cblrlllllle>ill ~ Rcflc cYrTT 1:?PfT~ I •

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) z 3i #if@r +Tai at Pl ti 51 °1 ffl arh fa#i t zt sft en '111 cb ftja fcn"m \JlIBf % vll"
Rt zyc, #t Gura zrcas vi ?ara 3r9th; nrznrf@raw (cbll!Tfcl[q) -Pi<:r=r , 1982 ffea
%1 .

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

+sw ft zre, tu qr zcn vi ta1a 374Ru 5nzarf@aw (Rrez),
~~ cB" ~ if cbcf64iJil !(Demand) ~ ~(Penalty) "cbT _ 10% ~ ."Gfm <PB1
a4farf ? zreiifs, srf@roar qawr 1o #tsa, &I(section 35 F. of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

ausn zes sit haraa oiatfa, zfrea~tr "afarat ir(Duty Demanded)
a. (Section) &is ±DkazafufRafr;
zs far nraadz #fez6lRI;
as 2#@z2feetitaRu 6aaa auft.

--
> uqfsifarf)a l red qfsrslgeari, sr8hrRa ash ks f@gqf sar fearTa

%.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cclxxxiii) amount determined under Section 11 D;
(cclxxxiv) amount of erroneous Cenvat Credit taken;
(cclxxxv) amount payable under Rule 6 of the Cenvat Credit Rules.

sn2r k fa srflufrsur arriia srrarz«aa aue [a(Rea gt at ii f@u ng zyeh10%

~
7

· • 'CR JITT' szi?5aau Raif@a ztas avsh 10% 1jmfR' 'CR~ ·GJ·n,tff"al' % I

~

1• ~CEh,,., .,. •o"'< '41 r ,,.-,> %, g%t;-·l "Q;;'.1"' \1 In view of above, an appeal against this order shall lie before the Tribunal on payment of#: En the duty demanded where duty or duty and penalty are in dispute, or penalty, where., --= na y alone is in dispute.".>-.es
» O
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Aura Business Venture

LLP, 1et Floor, Akshay Building, Behind Vadilal House, 58, Shrimali

Society, Navrangpura, Ahmedabad - 380 009 (hereinafter referred to as the

"appellant") against Order m Original No. CGST-VI/Ref

12/Aura/AC/DAP/2021-22 dated 27.01.2022 [hereinafter referred to as

"impugned ordei'] passed by the Assistant Commissioner, Division - VI,

CGST, Commissionerate ' Ahmedabad South [hereinafter referred to as
"adjudicating authority'].

0
2. Briefly stated, the facts of the case are that the appellant had filed a

refund claim tor an amount of Rs.21,88,324/- of Service Tax and

Rs.30,54,248/ of GT in respect of which services were not provided either

wholly or partially. The appellant had submitted that they were service

recipient and had booked Villa No. Sapphire -4, 5 & 6on 23.01.2017 under

Arvind Uplands project ofAhmedabad East Infrastructure LLP (hereinafter

referred to as AEIL), who had paid service tax at regular intervals. AEIL

had booked income of Rs.7,40,81,550/- and on the said amount, discharged

service tax amounting to Rs.21,88,324/- and GST amounting to

Rs.30,54,248/-. However, the appellant had received refund of only

Rs.7,40,81,550/-. As discrepancies were noticed in the refund claim filed by Q
the appellant, they were issued Show Cause Notice bearing No.

CGST/WS06/REF-20/AURA/2021-22 dated 07..12.2021 wherein it was

proposed to reject the refund claim in terms of Section 1 lB of the Central

Excise Act, 1944 and Section 54 of the CGST Act, 2017. The SCN was

adjudicated vide the impugned order wherein the claim for refund filed by
the appellant was rejected.

3. Being aggrieved with the impugned order, the appellant have filed the
present appeal on the following grounds :

1. They do not agree with the claim of the adjudicating authority that

______ the refund application is barred by limitation. Rule 63) of the Service
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Tax Rules, 1994 provided for adjustrlent or taking credit of the excess

service tax paid in case of cancellation or deficient service.

n1. With the advent of GST, the adjustment of the amount already paid

under the earlier regime was not feasible. In terms of Section 142 (5)

of the CGST Act, 2017, refund claim of service tax paid earlier was

required to be filed in accordance with the provisions of Service Tax

law. Therefore, they had claimed refund on the said lines.

111. The adjudicating authority has failed to appreciate that the present

application for refund is made in accordance with Section 142 (3) and

142 5) of the CGST Act, 2017 according to which these provisions

override anything and everything under the erstwhile law except for

sub-section (2) of Section 11B of the Central Excise Act, 1944.

Therefore, the time limit specified in Section l lB (1) is not applicable

under the transitional provisions viz. Section 142 3) and 142 (5).

1v. 'Time limit to claim refund under Section 11B is only applicable when

the amount is a payment of duty/tax/interest. In the present case, the

refund application is pertaining to tax paid for which no services were

provided. Hence, the tax deposited by the developer would be in the
nature of deposit.

Regarding the bar of unjust enrichment, to prove that the incidence of

duty has not been passed on, they submit copy of the ledger account

from which it can be seen that AEIL had returned the entire amount

received from them except the service tax and GST amount. They also

submit copy of Bank Statement of AEIL which shows that the entire

amount has been debited from the developer's account except service
tax and GST.

v. The judgment in the case of Hot Spot Color Lab Vs. Commissioner,

Central Excise - 2019 28) GTL 460MP referred by the adjudicating
authority is not applicable in the present case.

v1. As no service has been provided, the relevant elate of one year from

the date of payment as per Section 1 lB of the Central Excise Act, 1944
cannot be made applicable in the instant case.

V.
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0

v. Reliance 1s placed upon OIA No.AHM-SVTAX-000-APP-023-17-18

dated 29.05.2017 passed by the Commissioner (Appeals), Ahmedabad

in the case of Panchratna Corporation, Ahmedabad.

1x. Similar view was taken in the case of Addition Advertising Vs. UOI-
1998 (98) ELT 14 (Guj.).

x. Reliance is also placed upon the decision of the Commissioner

(Appeals-III), Mumbai vide OIA No. NA/GST/A-III/MUM/84/2020/-21

dated 25.08.2020 in the case of Mr. Haresh V. Kagrana (HUF).

x1. Reliance is also placed upon the judgment in the case of CH.Ramaraju

Vs. Commissioner of C.Ex., Chennai- Final Order No. 941/2005 dated

06.07.2005 and Sarvjeet Kaur Vs. Commissioner of Central Excise,

Gurgaon -- Final Order No. A/93/2004-NB (SM) dated 13.01.2004.

xn. Construction of immovable property is a continuous supply and 0
requires sufficient time to complete the same. The one year time limit

is not justifiable in the said case. As the refund application is filed in

terms of Rule 63) of the Service Tax Rules, 1994, they are not bound

to satisfy the conditions of Section 1 lB of the Central Excise Act; 1944.

x111. It is settled position in law that procedural aspect should, not take

away substantial benefits from the taxpayers. The service tax law did

not provided for any restriction on the adjustment of service tax paid

on booking and cancelled thereafter, against output service tax
liability for subsequent bookings.

xiv. Reliance is as placed upon the FAQ issued on Banking, Insurance and

Stock Broker Section by CBIC wherein at Question No. 71 it has been

specifically clarified that any service tax paid before 30.06.2017 for

services to be provided but subsequently not provided shall be eligible
for refund under Section 142 (5) of the CGST Act, 2017.

xv. As regards filing of separate application for service tax and GST, it is

submitted that filing of manual or online application either for service

tax or GST is merely procedural and the adjudicating authority has

merely commented and rejected the refund claim for not following

certain procedure. However, the adjudicating authority has not

commented on the eligibility of the refund claim. Hence, the eligible--...3%>
(2% .a
e. 2

! .,-·e 1°9
-. -., %@es377
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refund of GST be granted and riot reje"cted on account of procedural
lapse.

xvi. Regarding the contention that it is not ascertainable whether the

claim for refund is inclusive of Service Tax/GST or otherwise, it is

submitted that the amount refunded to them by AEIL is exclusive of

Service Tax/GST only the basis amount of transaction has been

refunded to them by AEIL. Copies of Ledger of customer, Refund

Voucher and Bank Statement of AEIL are submitted.

4. Personal Hearing in the case was held on 05.01.2023. Shri Jitendra

Kumar Chopra and Ms. Nency Shah, Chartered Accountants, appeared on

O behalf of appellant for the hearing. They reiterated the submissions made

in appeal memorandum. They stated that they would submit one case law

as part of additional written submission. However, the appellant did not file
any additional written submission.

0

5. I have gone through the facts of the case, submissions made in the

Appeal Memorandum as well as submissions ma.de at the time of personal

hearing and the material available on records. The issue before me for

decision is whether the impugned order rejecting the claim for refund of

Rs.52,42,572/-, in the facts and circumstances of the case, is legal and proper
or otherwise.

6. It is observed that the appellant have filed a single application

claiming refund of service tax amounting to Rs.21,88,324/- and GST

amounting to Rs.30,54,248/-. The adjudicating authority has at. Para 6 of

the impugned order held that the refund claim is not appropriate as the

claim for refund of service tax has to be filed manually/offline and the claim

for GST has to be filed as per Circular No.125/44/2019-GST dated

18.11.2019. In this regard, it is observed that the refund of service tax are

governed by the provisions of Section 1 lB of the Central Excise Act, 1944 as

made applicable vide Section 83 of the Finance Act, 1994. It is further

nig.. ed that in the present case, the provisions of Rule 6 (3) of the ServiceCE

• Ag· •_ ules, 1994 are applicable to the refund of service tax claimed by the'" .-.•) "Ur !d: €is :3·1-- '+s,, so"·% ·
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appe1lant. In case the person claiming refund is aggrieved by the order of

the adjudicating authority, subordinate to the Principal Commissioner or

Commissioner of Central Excise, an appeal is to be filed before the

Coramissioner (Appeals) in terms of Section 85 of the Finance Act, 1994.

6.1 Further, in the case of a claim for refund of GST, the application for

refund is to be filed in terms of Section 54 of the CGST Act, 2017. In case

the person who has applied for refund is aggrieved by the order of the

adjudicating authority, he may filed an appeal before the Appellate

Authority in terms of Section 107 of the CGST Act, 2017. Further, in terms

of Rule 1094 (1) ) of the CGST Rules, 2017, an appeal against any order

passed under the CGST Act, 2017 by the Deputy or Assistant Commissioner

or Superintendent is to be filed before the Additional Commissioner 0
Appeals). In the instant case, the appellant has also claimed refund of the

GST paid by them and the said refund claim is governed by the provisions

of Section 54 of the CGST Act, 2017. The rejection of the claim, for refund

of GST, by the adjudicating authority - Assistant Commissioner, is

appealable before the Additional Commissioner (Appeals) in terms of Rule

109A (1) (b) of the CGST Rules, 2017 read with Section 107 of the CGST

Act, 2017. Therefore, the appeal filed by the appellant insofar as it pertains

to rejection of the claim for refund of GST has been wrongly filed before this
authority.

0
6.2 However, in the interest of justice, I am of the considered view that

the matter is required to be remanded back to the adjudicating authority

for passing separate order in respect of the claim for refund of GST to enable

the appellant to file proper appeal before the appropriate Appellate

Authority in terms of Rule 109A (1) (b) of the CGST Rules, 2017 read with

Section 107 of the CGST Act, 2017. Consequently, without going into the

merits of the refund claim, the impugned order, to the extent it pertains to

the claim for refund of GST, is set aside and remanded back to the

adjudicating authority for denovo adjudication. Te appellant are directed

to_file their submissions before the adjudicating authority within 15 days6»/7 t'~(i,;;'~. ·--. "'.r~ ,_to,)
> &'·8, \z£l:J O '?J· .. ".', ",•"T • .,;; - '

f; 2ss- a · {1o .e $,:}
%, .6.o ,«
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from the receipt of this order and appear before the adjudicating authority
as and when called for a personal hearing.

7. Regarding rejection of the claim for refund of service tax, it is observed

that the appellant was called for a personal hearing by the adjudicating

authority on three different dates viz. 29.12.2021, 07.01.2022 and

17.01.2022. However, neither the appellant appeared before the
adjudicating nor did they file any defense reply.

7.1 In terms of Section 33A (1) of the Central Excise Act, 1944, the

adjudicating authority shall give an opportunity of being heard. In terms of

0 sub-section 2) of Section 33A, the adjudicating authority may adjourn the

case, if sufficient cause is shown. In terms of the proviso to Section 33A (2),

no adjournment shall be granted more than three times. I find that in the

instant case, three adjournments as contemplated in Section 33A of the

Central Excise Act, 1944 have not been granted to the appellant. I find it

relevant to refer to the judgment of the Hon 'ble High Court of Gujarat in

the case of Regent Overseas Pvt Ltd. Vs. UOI - 2017(6) G8TL 15(Guj)
wherein it was held that:

0

7.2

"12. Another aspect of the matter is that by the notice for
personal hearing three dates have been fixed and absence of the
petitioners on those three dates appears to have been considered as
grant of three adjournments as contemplated under the proviso to
sub-section (2) of Section 33A of the Act. In this regard it may be
noted that sub-section (2) of Section 33A of the Act provides for
grant of not more than three adjournments, which would envisage
four dates of personal hearing and not three dates, as mentioned in
the notice for personal hearing. Therefore, even if by virtue of the
dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two
adjournments " and not three adjournments, as grant of three
adjournments would mean, in all four dates of personal hearing."

It is further observed that the appellant have made submissions in

their appeal memorandum, which were not made before the adjudicating

authority. Therefore, while passing the impugned. order, the adjudicating

authority did not have the opportunity of considering the submissions of the

aellant before arriving at a conclusion. In view of the above, I am of the

%$$$i@Nerader tat eer»tor - »rates or asst iotas», no
f i(f ~::m:1· a ~~ 1s required to be remanded back for denovo adJud1cat10n. The
?e .D el;f, 0 \.. •• ••• t' •

' -a°oft .)"1
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appellant are directed to file their submissions before the adjudicating

authority within 15 days from the receipt of this order and appear before

the adjudicating authority as and when called for a personal hearing.

8. In view of the above, the impugned order is set aside and remanded

back to the adjudicating authority for adjudication afresh in terms of the
directions contained in Para 6.2 and 7.2 above.

0

Appellant

(N.S anarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

9. 314)asarra fr a{ 3r41ar fqu 34l#at# fan5arr
The appeal filed by the appellant stands disposer of in above terms.

do8'as+&72,
Commissioner Clt;eals) Q

Date: 11.01.2023.

BY RPAD I SPEED POST
To

Mis. Aura Business Venture LLP,
1st Floor, Akshay Building,
Behind Vadilal House,
53, Shrimali Society,
Navrangpura,
Ahmedabad - 380 009

The Assistant Commissioner,
CGST, Division- VI,
Commissionerate: Ahmedabacl South.

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
4Guard File.
5. P.A. File.


